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POSSESSION AND JUDICIAL LAWSUITS CONCERTING ITS
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COMPARATIVE STUDY IN ISLAMIC JURISPUDENCE AND LAW

By
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Dr. Abd Al-Majeed Al-Salaheen, Professor
Abstract

This study incorporates the subject of Possession or putting the hand on
something in Islamic Legislation and the law of civil lawsuits origins.
Therefore, it was of a vital necessity to explain the concept of Possession
and its elements in addition to its lawsuits. This is what the study handled in
the preliminary chapter and it was manifested that the physical and spiritual
elements must be present in order for Possession to be considered legal and
lawful. The first chapter deals with Possession laws and rules in Islamic
Legislation and civil lawsuits. It has been shown that there is no possession
for what is related to the general benefit such as the public facilities; in
addition, the nature of the thing must be possessable (it can be possessed).
Possession is legally and lawfully protected as long as it is legal and meets
the conditions of Possession. Possession is considered as an evidence for
possession (ownership) not as a reason for gaining possession. Thus,
possession is not transferred from the owner to one who possesses but it
refers to it.

In the other three chapters, the study tackled the protection of Possession
represented in Possession Lawsuits: Lawsuit for regaining possession- dealt
with in chapter two, Lawsuit for stopping new works- dealt with in chapter
four. Then, the researcher has explained the aspects of protection- legally
and lawfully. He also manifested that Possession Lawsuits protect
transferable and non-transferable ownership in Islamic Law contrary to the
law which protects non-transferable ownership in Possession Lawsuits
putting as a condition not tackling the subject of right in Possession
Lawsuits. This contradicts the law which does not separate right and its
fruits as it considers Possession Lawsuits related to ownership lawsuits.
After that, the researcher has presented the prominent proofs in the Lawsuits
and what is judged in Possession Lawsuits. The study has proven that these
Lawsuits are present in Islamic Law long before they are known to law.
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